City of Moline
619 16 Street, Moline — 2™ Floor
Council Chambers

Committee-of-the-Whole Agenda
6:30 p.m.

Tuesday, November 1, 2016

Oath of Office
Oath of office for regular commissioned appointment as Police Officer to Benjamin Tuttle effective

October 26, 2016 (hire date October 26, 2015).

Informational
Single Family Rehabilitation Program Partnerships (K.J. Whitley, Community Development Program

Manager)
Questions on the Agenda

Agenda Items
1. HGAC Agreement (Dave Mallum, Fleet Manager)

. QC Music Guild Lease (Lori Wilson, Parks Recreation Director)

. Angel of Hope Agreement (Lori Wilson, Parks Recreation Director)

2
3
4. Develop Parking Lot (Ray Forsythe, Planning & Development Director)
5. Other

6

Public Comment



Explanation

1. A Resolution authorizing the Mayor and City Clerk to execute an Interlocal Contract for
Cooperative Purchasing with Houston-Galveston Area Council (H-GAC). (Dave Mallum, Fleet
Manager.)

Explanation: The Houston-Galveston Area Council (H-GAC) is a regional council of governments
operating under the laws of the State of Texas and governed by a board comprised of 35 elected officials
from the 13-county region. The H-GAC Board awards all contracts, which can then be made available to
local governments nationwide, through HGACBuy for equipment products that are utilized in Public Safety
and Public Works. HGACBuy is a self-funded “enterprise fund” government agency, self-supported
through an administrative fee assessed to the contractor as an “order processing charge” (administrative
fee). The City will have access to volume purchasing and discounts at a very competitive cost by entering
into the Interlocal Contract for Cooperative Purchasing with Houston-Galveston Area Council (H-GAC).
Additional documentation attached.

Staff Recommendation: Approval

Fiscal Impact: Access to volume purchasing and discounts for equipment/products.
Public Notice/Recording: N/A

Goals Impacted: Financially Strong City & A Great Place to Live

2. A Special Ordinance authorizing the Mayor and City Clerk to execute a Lease Agreement with
the Quad City Music Guild. (Lori Wilson, Parks Recreation Director)

Explanation: The Moline Park and Recreation Board and the Quad City Music Guild previously entered
into a lease agreement dated March 1, 2000, for a twenty-year term ending April 1, 2020, for premises
described therein. The parties agreed to review the lease in 2016 upon the request of the Guild’s current
President, he would like the Guild to enter into a new twenty-year lease before he steps down from office.
The new lease would be effective January 1, 2017, and it would terminate and replace the current lease. The
Park and Recreation Board recommends approval of the new lease. Additional documentation attached.

Staff Recommendation: Approval

Fiscal Impact: City of Moline will receive $450.00 per year for the lease term.
Public Notice/Recording: N/A

Goals Impacted: Strong Local Economy, A Great Place to Live

3. A Special Ordinance authorizing the Mayor and City Clerk to execute an Agreement with the
Compassionate Friends of the Quad Cities. (Lori Wilson, Parks Recreation Director)

Explanation: The Compassionate Friends of the Quad Cities are donating a bronze statue, “The Angel of
Hope,” and memorial garden to Moline Memorial Park, Section 10. The plans and landscape drawings were
previously approved by Park Board. The statue is ready to be placed upon approval of the agreement.
Additional documentation attached.

Staff Recommendation: Approval
Fiscal Impact: N/A
Public Notice/Recording: N/A

Goals Impacted: Upgrade City Infrastructure & Facilities, A Great Place to Live




4. A Resolution authorizing the concept of a redevelopment project of the Parking Lot I located
at 1300 6™ Avenue, Moline, Illinois; and affirming the intent of the City to enter into a
purchase agreement and a development agreement for said project; and authorizing City staff
to negotiate a purchase agreement and a development agreement exclusively with The
Landmark Properties, LC for a term of 180 days, which agreements shall be subject to further
review and approval by the City Council. (Ray Forsythe, Planning & Development Director)

Explanation: The City and The Landmark Properties, LC (Developer) have a mutual desire to develop
the Parking Lot | located at 1300 6™ Avenue (Property), currently owned by the City. Developer has
submitted a formal offer to purchase the Property and has already purchased the adjacent property. The
Developer is planning to demolish the home on the adjacent property to explore the concept of apartments
or townhomes on the block. The City is seeking a 180 day period of exclusive rights to explore the option to
sell the Property. This time would allow Developer to complete due diligence on the site as well render a
final development proposal. The Developer and City Administration will work to provide updates to the
City Council regarding the research on the feasibility of the development in order to facilitate the due
diligence and lessen the needed time to perform the decision and negotiation process. Additional
documentation attached.

Staff Recommendation: Approval

Fiscal Impact: N/A

Public Notice/Recording: N/A

Goals Impacted: A Great Place to Live




INTERLOCAL CONTRACT ILC
THE SMART PURCHASING SOLUTION FOR COOPERATIVE PURCHASING No.:

é P Number assigned by H-GAC

T(-.l"S INTERLOCAL CONTRACT (“Contract”), made and entered into pursuant to the Texas Interlocal Cooperation Act, Chaptn.r
791 Texas Government Code (the “*Act”), by and between the Houston-Galveston Area Council, hereinafter referred to as “*H-GAC.”
havmg its principal place of business at 3555 Timmons Lane, Suite 120, Houston, Texas 77027, and *__City of Moline

» a local government, a state agency, or a non-profit corporation
crgated and operated to provide onc or more governmental funcuons and services, hercinafier referred to as “End User,” having its
principal place of business at *__619 - 16th Street, Moline, Illinois 61265.

WITNESSETH
WHEREAS, H-GAC is a regional planning commission and political subdivision of the State of Texas operating under Chapter 391,
Te¢xas Local Government Code; and

WHEREAS, pursuant to the Act, H-GAC is authorized to contract with eligible entities to perform governmental functions and
sc[viccs, including the purchase of goods and services; and

WHEREAS, in reliance on such authority, H-GAC has instituted a cooperative purchasing program under which it contracts with
e!igible entities under the Act; and

\’v}lIEREAS, End User has represented that it is an eligible entity under the Act, that its goveming body has authorized this Contract on
* | (Date), and that it desires to contract with H-GAC on the terms set forth below;

Nf)w, THEREFORE, H-GAC and the End User do hereby agree as follows:

ARTICLE 1; LEGAL AUTHORITY

e End User represents and warrants to H-GAC that (1) it is eligible to contract with H-GAC under the Act because it is one of the
following: a local government, as defined in the Act (a county, a municipality, a special district, or other political subdivision of the
Sthte of Texas or any other state), or a combination of two or more of those entitics, a state agency (an agency of the State of Texas as
ddfined in Section 771.002 of the Texas Government Code, or a similar agency of another state), or a non-profit corporation created
and operated to provide one or more governmental functions and services, and (2) it possesses adequate legal authority to enter into this
Cbpntract.

ARTICLE 2: APPLICABLE LAWS
H}GAC and the End User agree to conduct all activities under this Contract in accordance with all applicable rules, regulations, and

ordinances and laws in effect or promulgated during the term of this Contract.

!
ARTICLE 3: WHOLE AGREEMENT
This Contract and any attachments, as provided herein, constitute the complete contract between the parties hereto, and supersede any

and all oral and written agreements between the parties relating to matters herein.

ARTICLE 4: PERFORMANCE PERIOD

The penod of this Contract shall be for the balance of the fiscal year of the End User, which began *_January 1, 2016 and
ends * __December 31, 2016 . This Contract shall thereafter automatically be renewed annually for each succeeding fiscal year,
pnjovided that such renewal shall not have the effect of extending the period in which the End User may make any payment due an H-

G,AC contractor beyond the fiscal year in which such obligation was incurred under this Contract.

{
ARTICLE 5: SCOPE OF SERVICES

Tiw End User appoints H-GAC its true and lawful purchasing agent for the purchase of certain products and services through the H-
GAC Cooperative Purchasmg Program. End User will access the Program through HGACBuyv.com and by submission of any duly
e:iu.cuu.d purchase order, in the form prescribed by H-GAC to a contractor having a valid contract with H-GAC. All purchases
hercunder shall be in accordance with specifications and contract terms and pricing cstablished by H-GAC. Ownership (title) to
ptoducts purchased through H-GAC shall transfer directly from the contractor to the End User.

{over)



ARTICLE 6; PAYMENTS

H-GAC will confirm each order and issue notice to contractor to proceed. Upon delivery of goods or services purchased, and
presentation of a properly documented invoice, the End User shall promptly, and in any case within thirty (30) days, pay H-GAC's
contractor the full amount of the invoice. All payments for goods or services will be made from current revenues available to the paying
party. Inno event shall H-GAC have any financial liability to the End User for any goods or services End User procures from an H-

GAC contractor.

ARTICLE 7: CHANGES AND AMENDMENTS

This Contract may be amended only by a written amendment executed by both parties, except that any alterations, additions, or
deletions to the terms of this Contract which are required by changes in Federal and State law or regulations are automatically
incorporated into this Contract without written amendment hereto and shall become effective on the date designated by such law or

regulation.

H-GAC reserves the right to make changes in the scope of products and services offered through the H-GAC Cooperative Purchasing
Program to be performed hereunder.

ARTICLE 8: TERMINATION PROCEDURES
H-GAC or the End User may cancel this Contract at any time upon thirty (30) days written notice by certified mail to the other party to

this Contract. The obligations of the End User, including its obligation to pay H-GAC’s contractor for all costs incurred under this
Contract prior to such notice shall survive such cancellation, as well as any other obligation incurred under this Contract, until

performed or discharged by the End User.
ARTICLE 9; SEVERABILITY

All parties agree that should any provision of this Contract be determined to be invalid or unenforceable, such determination shall not
affect any other term of this Contract, which shall continue in full force and effect.

ARTICLE 10; FORCE MAJEURE
To the extent that either party to this Contract shall be wholly or partially prevented from the performance within the term specified of

any obligation or duty placed on such party by reason of or through strikes, stoppage of labor, riot, fire, flood, acts of war, insurrection,
accident, order of any court, act of God, or specific cause reasonably beyond the party’s control and not attributable to its neglect or
nonfeasance, in such event, the time for the performance of such obligation or duty shall be suspended until such disability to perform is
removed; provided, however, force majeure shall not excuse an obligation solely to pay funds. Determination of force majeure shall
rest solely with H-GAC.

ARTICLE 11: VENUE
Disputes between procuring party and Vendor are to be resolved in accord with the law and venue rules of the State of purchase.

THIS INSTRUMENT HAS BEEN EXECUTED IN TWO ORIGINALS BY THE PARTIES HERETO AS FOLLOWS:

Houston-Galveston Area Council

* City of Moline
3555 Timmons Lane, Suite 120, Houston, TX 77027

Name of End User (focal government, agency. or non-profit corporation}

* 619 16th Street By:
Mailing Address

* Moline, IL 61265

City State ZIP Code

Executive Director

Attest:

Manager

Y-
BY-‘ - - Date:
Signature of chicf clected or appointed ofTicial

*

Scott Raes, Mayor
Typed Name & Title of Signatory Date

*Denotes required fields
rev, 03/11


















































































































AGREEMENT OF PURCHASE AND SALE

THIS AGREEMENT OF PURCHASE AND SALE (“Agreement’) is made and entered into
as of the 5th day of September, 2016, by and between THE LANDMARK PROPERTIES, LC, an
Towa limited liability company (*Purchaser”) and the CITY OF MOLINE, ILLINOIS (“Seller”).

WITNESSETH:
WHEREAS, the parties hereto are desirous of entering into this Agreement,
NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and other valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto hereby

agree as follows:

ARTICLE ONE

Property to be Sold
Seller agrees to sell and convey to Purchaser, and Purchaser agrees to buy from Seller:

Section 1.1  Subject Property. All that tract or parcel ofland described as follows, together
with all of Seller’s right, title and interest in and to any strips or gores of real estate adjoining the
same, and all the tcnoments, horeditaments, improvements, appurtenances, rights, easements, and
rights-of-way incident thereto (collectively, the “Subject Property™):

A lot in Block 4 in that part of the City of Moline known as and called Pitts, Gilbert
and Pitts (First) Addition to said City, situated in the County of Rock Island and State
of [llinois, the exact legal description to be added later upon agreement of the parties
but which parcel is currently referred to as Parcel 08 5762A and is an improved
parking lot.

ARTICLE TWO

Representations, Warranties and Covenants of Seller

To induce the Purchaser to enter into this Agreement, Seller makes the representations,
warranties and covenants hereinafter contained, each of which is material to and is relied upon by
Purchaser. Seller represents, warrants and covenants as follows:

Section 2.1  Authority to Sell. Seller has the right, power and authority to enter into this
Agreement and the terms and conditions hereof, and Seller has not granted any options or entered
into any contracts with others for the sale of the Subject Property. The Subject Property does not
constitute the principal residence of either Seller.




Section 2.2 Subject Property. Seller has good and marketable fee simple title to the
Subject Property, and will convey the Subject Property to Purchaser by warranty deed free and clear
of any liens, security interests, easements, leases or other encumbrances, except (1) zoning
ordinances; (2) utility easements of record not impairing the use of the Subject Property in
accordance with its current use; and (3) current general real estate taxes not yet due and payable
(collectively, the “Permitted Encumbrances™) and such other matters as may be acceptable to
Purchaser, General real estate taxes that are due and payable have been paid to the extent payable
through the Closing Date.

Section 2.3  FIRPTA. Seller is not a foreign person and is a “United States Person” as
such term is defined in Section 7701(1)(30) of the Internal Revenue Code of 1986, as amended (the
“Internal Revenue Code”). Seller’s taxpayer identification number is

Section 2.4  Governmental Notices. To Seller’s knowledge, there is no outstanding notice
or order of any governmental authority having jurisdiction over the Subject Property not fully and
duly complied with, affecting the use or operation of any part of the Subject Property, or requiring, as
of the date hereof or a specified date in the future, any repairs or alterations or additions or
improvements thereto.

Section 2.5  No Mechanics’ Liens. No labor has been performed or material furnished for
the Subject Property on behalf of Seller for which Seller has not heretofore fully paid, or for which
mechanics’ or materialmen’s lien or liens, or any other lien, can be claimed by any person, party, or
entity.

Section 2.6 No Condemmnation Proceedings. There are no condemnation or eminent
domain proceedings pending or, to the best of Seller’s knowledge, contemplated against the Subject
Property or any part thereof and Seller has received no notice, oral or written, of the desire of any
public authority or other entity to take or use the Subject Property or any part thereof.

Section 2.7  Usage/Environmental Matters. The Seller is not in violation of, and has not
violated in a material way, any applicable federal, state, county or local statutes, laws, regulations,
rules, ordinances, codes, licenses or permits of any governmental authorities relating to
environmental matters, including by way of illustration and not by way of limitation the
Comprehensive Environmental Response, Compensation and Liability Act, the Resource
Conservation Recovery Act, the Clean Air Act, the Clean Water Act, the Occupational Safety and
Health Act, the Toxic Substances Control Act, any “Superfund” or “Superlien” law or any other
federal, state or local statute, law, ordinance, code, rule, regulation, order, decree or guideline
{whether published or unpublished) regulating, relating to or imposing liability or standards of
conduct concerning Hazardous Materials, in each case as amended from time to time (collectively,
“Environmental Laws™). For purposes of this Agreement, “Hazardous Materials” means asbestos,
asbestos containing materials (“ACMs”), polychlorinated biphenyls, lead-based paints, any
petroleum, petroleum by-product (including, but not limited to, crude oil, diesel oil, fuel oil,
gasoline, lubrication oil, oil refuse, used motor oil, oil mixed with other waste, oil sludge and all
other liquid hydrocarbons (regardless of specific gravity), natural or synthetic gas or other hazardous




or toxic substances, materials, wastes, pollutants or contaminants defined under or regulated by the
Environmental Laws. Specifically, but not in limitation of the foregoing:

(a)  The Subject Property to be in compliance with the Environmental Laws.

(b)  The Subject Property and the Improvements thereon are free of ACMs in any
friable or damaged form or condition, and are free of Hazardous Materials.

(c) The Seller has at all times received, handled, used, stored, treated and
disposed of all Hazardous Materials in compliance in all material respects with all Environmental
Laws.

{(d) To the knowledge of Seller, no Hazardous Material has been released,
deposited, discharged, placed, disposed of or originated on the Subject Property. To the knowledge
of Seller, the Subject Property has not been used at any time by any person as a landfill or a waste
disposal site.

(e) There is no electrical equipment, including transformers, containing
polychlorinated biphenyls (PCBs) located on the Subject Property.

6] There are no monitoring wells, in or coming from the Subject Property.

(2) There are no underground or aboveground tanks or pipelines situated on the
Subject Property:.

(h)  There are no liens on the Subject Property resulting from any cleanup or
proposed cleanup under the Environmental Laws.

(1) No part of the Subject Property constitutes “wetlands” as defined under any
Environmental Law or other law or regulation.

1) To the knowledge of the Seller, no Environmental Law and no proposed
Environmental Law imposes standards or requirements, or will impose standards or requirements,
which will require the Seller to engage in any work, repairs, construction or capital expenditures in
order to comply with such Environmental Law or such proposed Environmental Law.

(k)  No notices of any violation, inquiries or requests for information relating to
any of the matters referred to in Subsections (a) through (j) above have been received by the Seller.

(1) The Seller is not in any way be responsible for any Environmental Liability to
the extent resulting from a claim caused by, or contributed to, migration of Hazardous Materials or
conditions from surrounding properties.

Section 2.8.  Improvements. To the knowledge of the Seller, the Subject Property is zoned
for the various purposes for which the buildings and other improvements located thereon (the




“Improvements”) are presently being used, and all Improvements and all uses thereof are in
compliance with all applicable zoning and land use laws, ordinances, regulations, and private
restrictions (“Compliance Representation™). All Tmprovements are in good repair and in good
operating condition, erdinary wear and tear excepted, and free from latent and patent defects, and to
the knowledge of the Seller, no part of any Improvement encroaches on any real property not
comprising the Subject Propetty.

Section 2.9  Pending Litigation. Seller is solvent and there are no pending actions, suits or
proceedings, arbitrations or governmental investigations or administrative proceedings pending or, to
the knowledge of Seller, threatened against the Seller or the Subject Property, an adverse outcome of
which would materially affect or impede the Seller’s performance under this Agreement or which
would adversely affect the title to the Subject Property.

Section 2.10 Roads; Condemnation. Seller has not received notice of any Federal, State or
local plans to change the highway or road system in the vicinity of the Subject Property, or to restrict
or change access from any such highway or road to the Subject Property, or of any pending or
contemplated condemmnation of the Subject Property, or any part thereof, or of any plans for
improvements which might result in a special assessment against the Subject Property.

Section 2.11  Leases. There are no leases affecting the Subject Property.

Section 2.12  Service Contracts. There are no non-terminable service contracts.

Section 2.13  Options and Rights of First Refusal. To the Seller’s knowledge, no tenant or
other party has a purchase option or right of first refusal affecting the Subject Property or any portion
thereof.

ARTICLE THREE

Purchase Price

Section 3.1  Purchase Price. The purchase price for the Subject Property is Thirty
Thousand and No/100 Dollars ($30,000.00) (the “Purchase Price’), payable ion cash at Closing,

ARTICLE FOUR

Closing

Section4.1  Closing. The Closing shall take place at the office of the Purchaser’s Attorney
or at such other place as may be mutually agreed upon between Seller and Purchaser thirty (30) days
after Seller has completed to the satisfaction of the Purchaser the Conditions Precedent of Seller.

ARTICLE FIVE

Consummation of Sale; Conditions to Closing; Possession




Section 5.1  Seller’s Deliveries. Seller shall deliver to Purchaser at the Closing, and such
delivery shall be a precondition to Purchaser’s obligation to close hereunder, the following
documents dated as of the Closing Date, the delivery and accuracy of which shall be a condition to
Purchaser’s obligation to consummate the purchase and sale herein contemplated.

(a) Warranty Deed. An warranty deed, in recordable form, duly executed by
Seller and conveying to Purchaser good, fee simple, marketable and insurable title to the Subject
Property, using the legal description as amended and as set forth in Section 1.1, subject only to the
Permitted Encumbrances. In the event Purchaser shall obtain a current survey of the Subject
Property and such survey is inconsistent with the Section 1.1 legal description, then such survey shall
become the basis for a revised legal description to be utilized for the executor’s deed legal
description.

(b) Seller’s Certificate. A certificate duly executed by Seller and certifying: that
each and every warranty and representation macde by Seller in this Agreement is true and correct as of
Closing as if made by Seller at such time, except as shall have been disclosed to and waived by
Purchaser in writing.

(¢)  Non-Foreign Affidavit. An affidavit of Seller, sworn to under penalty of
perjury, setting forth the Seller’s United States tax identification number and stating that the Seller is
not a foreign person and is a United States Person as defined in the Internal Revenue Code.

(d) Tax Reporting, Such forms as may be reasonably requested by the closing
agent in order to satisfy tax reporting and withholding requirements in connection with the sale of the
Subject Property, including all forms required by local practice.

(e) ALTA Statement. The Title Insurer’s standard ALTA Statement, which
Purchaser agrees to execute along with Seller.

(f) Bill of Sale. A Bill of Sale for any personal property or fixtures included in
the Subject Property.

(g)  Additional Documents. Such other documents as are reasonably necessary or
appropriate to consummate the conveyance herein contemplated and to obtain an owner’s policy of
title insurance in connection therewith, including, without limitation, evidence that the transactions
contemplated hereby were duly authorized by the Seller; a transfer tax declaration; an affidavit
stating, except as provided herein, that no brokerage, management or other commissions are owing
as result of the transaction contemplated hereby or otherwise with respect to the Subject Property;
and an owner’s affidavit in form reasonably satisfactory to the parties, but specifically incorporating
the provisions of Section 2.5.

Section 5.2 Survey Cost, Title Insurance Premiums, Documentary Transfer Fees and
Taxes. Purchaser shall pay for the lender’s title insurance commitment and final lender’s title
insurance policy as well as UCC searches. The Purchaser shall pay the cost of recording the




conveyance deed contemplated hereby. Seller shall pay any documentary stamp taxes, transfer taxes,
or excise taxes attributable to such deeds.

Section 5.3  Costs of the Parties. All costs or expense of performance of obligations
hereunder and the consummation of the transactions contemplated herein which have not been
specifically assumed by either party under the terms hereof shall be borne by the party incurring such
COSt Or expense.

Section 5.4  Delivery of Possession. Seller shall deliver possession of the Subject Property
at the time of Closing.

Section 5.5. Conditions Precedent. Seller, at Seller’s sole cost, will to the satisfaction of
Purchaser do the following prior to Closing:

(a) Remove the billboard on the Premises together with all electrical and or other
utilities related to the billboard,

(b)  Remove the footings, etc that support the billboard and fill in any holes or
related damage caused or created by the removal of the billboard.

ARTICLE SIX
Prorated Items; Adjustments

Adjustments and prorations with respect to the Subject Property shall be computed and
determined between the parties as follows:

Section 6.1  Assessments and Other Taxes. Except as otherwise provided in this Section,
all general and ordinary assessments, taxes and other similar charges which have become a lien upon
the Subject Property or any part thereof at or before the date of Closing, whether or not same are then
past due or are payable thereafter (in installments or otherwise), or which have been confirmed by
any public authority at or before the date of Closing, shall be credited against the Purchase Price and
assumed by Purchaser in accordance with local practice. Seller shall be responsible for the payment
of any installments of special or extraordinary assessments which are due before Closing, and
Purchaser shall be responsible for the payment of any installments of special or extraordinary
assessments which are due on or after Closing.

Section 6.2  Other Prorations. Atthe Closing all taxes, assessments, similar charges, rents,
any applicable sales taxes and other charges and fees customarily prorated and adjusted in similar
transactions shall also be prorated, and the portion of the Purchase Price payable at Closing shall be
adjusted to reflect such prorations. In the event that accurate prorations and other adjustments cannot
be made at Closing because current bills are not obtainable, the parties shall prorate on the best
available information, subject to adjustment upon receipt of the final bill. Payment of any such
adjustment shall be made within ten (10) business days of the date that the adjustment calculation is




made and notice thereof provided to the other party. Payment of any such adjustment shall be made
to Seller or Purchaser, whichever shall be entitled to such payment, by the other party.

ARTICLE SEVEN

Fair Dealing and Good Faith

Seller and Purchaser acknowledge that in the fulfillment and exercise of the duties and
obligations set forth in this Agreement, Seller and Purchaser shall adhere to the standard of good
faith and fair dealing in the implementation of such duties and obligations.

ARTICLE EIGHT

Indemnification

Section 8.1  Indemnification by Seller. Subject to Section 8.2 below, Seller shall
indemnify, defend and hold harmless Purchaser sharcholders, members, directors, officers, managers
and affiliates (the “Purchaser Indemnitees™) from, against and with respect to any and all loss,
damage, claim, obligation, liability, cost and expense (including, without limitation, attorneys’ fees
and costs and expenses incurred in investigating, preparing, defending against or prosecuting any
litigation, claim, proceeding or demand), of any kind or character (a “Loss™), arising out of or in
connection with any of the following:

(a) any breach of any of the representations or warranties of Seller contained in or
made pursvant to this Agreement or any fransfer instrument or other certificate or document
delivered by Seller pursuant to this Agreement;

(b) any failure by Seller to perform or observe, or to have performed or observed,
in full, any covenant, agreement or obligation to be performed or observed by each pursuant to this
Agreement; or '

() any use, release, threatened release, emission, gencration, storage,
transportation, disposal or arrangement for the disposal of Hazardous Materials by the Seller,
mmcluding, without limitation, the cost of any environmental response action or liability under the
Comprehensive Environmental Response, Compensation and Liability Act, whether such Loss
acerues, 18 required or is necessary prior to the Closing Date, to the full extent that such Loss is
attributable, in whole or in part, directly or indirectly, to the presence, use, emission, generation,
storage, transportation, release, threatened release, disposal or arrangements for disposal of
Hazardous Materials by any person on any of the properties of the Seller or on any other properties to
which the Seller or thetr affiliates have sent or arranged for the disposal of Hazardous Materials prior
to the Closing Date or the exposure of any petson, including, without limitation, any third party, to
any Hazardous Material present, or previously present, in or on any of the Subject Property;
provided, however, that Seller shall not be in any way responsible for any Loss to the extent caused
by or contributed to migration of Hazardous Materials or conditions from surrounding properties.
The forgoing right of indemnity against the Seller shall not limit Purchaser’s or any other




indemnified person’s rights of recovery against Seller or any other person under any Environmental
Law or any other law, including, without limitation, the Comprehensive Environmental Response,
Compensation Liability Act.

Section 8.2  Notice of Claim. The Purchaser (the “Indemnified Party™) shall promptly
notify the Seller (the “Indemnity Obligor™) in writing of any claim for recovery (“Loss™), specifying
in reasonable detail the nature of the Loss, The Indemnified Party shall provide to the Indemnity
Obligor as promptly as practicable thereafter all information and documentation reasonably
requested by the Indemnity Obligor to verify the claim asserted. Failure or delay in providing such
notice or information shall not relieve the Indemnity Obligor of its obligations hereunder except and
only to the extent that such failure or delay shall have prejudiced the Indemnity Obligor,

Section 8.3  Defense,

(a) Subject to subsections (b} and (¢} below, if the facts pertaining to a Loss arise
out of the claim of any third party, or if there is any claim against a third party available by virtue of
the circumstances of the Loss, the Indemnity Obligor may, by giving written notice to the
Indemnified Party within 15 days following its receipt of the notice of such claim, elect to assume
the defense or the prosecution of such claim, including the employment of counsel or accountants at
its cost and expense. The Indemmnified Party shall have the right to employ counsel separate from
counsel employed by the Indemnity Obligor in any such action and to participate in such action, but
the fees and expenses of such counsel shall be at the Indemnified Party’s own expense. Whether or
nol the Indemnity Obligor chooses so to defend or prosecute such claim, the Indemnified Party shall
cooperate in the defense or prosecution of such claim and shall furnish such records, information and
testimony and shall attend such conferences, discovery proceedings and trials as may be reasonably
requested in connection therewith.

(b)  Notwithstanding subsection {(a) above, the Indemnity Obligor shall not have
the right to assume control of such defense and, if the claim is one for which indemmification is due
under this Agreement, shall pay the reasonable fees and expenses of reputable counsel retained by
the Indemnified Party and reasonably acceptable to the Indemnity Obligor, if the claim which the
Indemnity Obligor seeks to assume control (1) seeks non-monetary relief (except where non-
monetary reliefis merely incidental to a primary claim or claims for monetary damages), (ii) involves
criminal allegations against an Indemnified Party, (iif) involves a conflict of interest between the
Indemnified Party and the Indemnity Obligor, or (iv) involves a claim which, upon petition by the
Indemnified Party, the appropriate court rules that the Indemnity Obligor failed or is failing to
vigorously prosecute or defend.

(¢}  Notwithstanding subsection (a) above, if the Indemnity Obligor shall control
the defense of any such claim, the Indemnifying Party shall obtain the prior written consent of the
Indemnity Obligor (which shall not be unreasonably withheld) before entering into any settlement of
a claim or ceasing to defend such claim, if pursuant to or ag a result of such settlement or cessation,
injunction, or other equitable relief will be imposed against the Indemnified Party or if such
settlement does not expressly unconditionally release the Indemnified Party from all liabilities and
obligations with respect to such claim.




Section 8.4 Limitations on Indemnification.

All representations and warranties of the Seller contained in this Agreement and in
connection with the transaction contemplated by this Agreement shall survive for a period of
eighteen (18) months after the Closing Date, except that (i) the representations set forth in Sections
2.1and 2.2 shall survive indefinitely, (ii} the representations and warranties set forth in Sections 2.7
and 2.8 shall survive for a period after the Closing Date equal to the longest applicable statute of
limitations, and (iil) the representations and warranties set forth in 2.9 shall survive for a period of
five (5) years after the Closing Date. The limitations set forth in this Section 8.4 shall not apply in
the case of fraud by the Seller.

ARTICLE NINE

Notices

All notices, requests, consents and other communications hereunder shall be in writing
addressed to the addresses and/or facsimile numbers set forth herein, and shall be deemed to be given
to and received by the party intended to receive such notice as follows:

(a) if by hand delivery, the same shall be deemed given and received when hand
delivered;

(b)  if sent by mail (provided the same has been sent postage prepaid, certified
mail, return receipt requested, and properly addressed), the same shall be deemed given upon deposit
in the United States mail, and shall be deemed received on the earlier of (i) actual receipt or (ii) three
business (3) days after such notice shall have been deposited in the United States mail,

(©) if sent by overnight courier (signature release required), the same shall be
deemed given upon deposit with the overnight courier, and shall be deemed received on the first
business day (or on Saturday or holiday if sent for delivery thereon) following the date of sending; or

() if sent by facsimile (provided the same has been sent to the intended
recipient’s facsimile number provided herein}, the same shall be deemed given and received on the
date of transmission provided the sender obtains a confirmed receipt (generated by the sending
facsimile machine) that the document was received by the intended recipient’s facsimile machine,

In the event of a change of address and/or facsimile number by a party, such party shall give
written notice thereof in accordance with the foregoing.

Rejection or failure to claim delivery of any such notices, requests, consents and other
communications hereunder, or any refusal to accept any such notices, requests, consents and other
communications hereunder, or the inability to deliver any such notices, requests, consents and other
communications hereunder because of changed address and/or facsimile number of which no notice
was. given, shall be deemed to be receipt of the notice, request, consent and other communication




hereunder sent as of the date of attempted personal delivery, or, if such notice, request, consent and
other communication hereunder is sent by mail or overnight courier or facsimile, as of the date set
forth in subparagraphs (b), (¢) or {c) above, as the case may be.

The initial addresses and/or facsimile numbers for notices are as follows;
{1 if to Purchaser:
The Landmark Properties, LC

2604 E. 40™ Street
Davenport, [owa 52807

with copy to:

Steven H. Jacobs

1900 E. 54™ Street
Davenport, ITowa 52807
563.327.2525

if to Seller:

City of Moline

ARTICLE TEN

Miscellaneous Provisions

Section 10.1  Entire Agreement. This Agreement constitutes the entire agreement between
the partics hereto with respect to the transactions contemplated herein, and it supersedes all prior
understandings or agreements between the parties.

Section 10.2  Binding Effect. This Agreement shall be binding upon and inutre to the
benefit of the parties hereto, and their respective successors and assigns.

Section 10.3 Waiver, Modification. Failure by Purchaser or Seller to insist upon or enforce
any of its rights shall not constitute a waiver thercof. Either party hereto may waive the benefit of
any provision or condition for its benefit contained in this Agreement. No oral modification hereof
shall be binding upon the parties, and any modification shall be in writing and signed by the parties.

Section 10.4 Time of Bssence., TIME IS OF THE ESSENCE OF THIS AGREEMENT.
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Section 10.5 Governing Law. Although the Asset Purchase Agreement is governed by the
laws of Tllinois.

Section 10,6 Cumulative Remedies. Each and every one of the rights, benefits, and
remedies provided to Purchaser or Seller by this Agreement, or any instrument or documents
executed pursuant to this Agreement, are cumulative, and shall not be exclusive of any other of said
rights, remedies and benefits allowed by law or equity to Purchaser or Seller except to the extent
provided in Article Ten hereunder.

Section 10.7 Counterparts; Facsimile. Separate counterparts of this Agreement may be
executed by the parties, and any such counterpart(s) into which a full complement of signatures has
been inserted, whether or not those signatures are contained on separate signature pages, shall be
deemed a valid original hereof. A counterpart bearing a signature sent by facsimile shall be deemed
to bear a valid original signature.

Section 10.8 Broker. Seller and Purchaser represent and warrant to each other that neither
Seller nor Purchaser has dealt with any other broker or other finder in connection with the sale to
Purchaser of the Subject Property. Purchaser and Seller hereby indemnify each other against, and
agree to hold and save each other harmless from, any claim, loss, liability, cost or expense (including
reasonable attorneys’ fees incurred in defending any such claim or enforcing this indemnity) for any
real estate commissions or similar fees arising out of or in any way connected with any acts of the
indemnitor or the indemnitor’s representatives and relating to the subject matter of this Agreement.
Notwithstanding anything contained herein to the contrary, this provision shall survive the Closing or
any termination of this Agreement.

Section 10.09 Merger. Except as expressly provided for herein, all terms and conditions of
this Agreement shall merge with the delivery of the deed and the closing of this transaction.

IN WITNESS WHEREOF, the parties have hereto set their hands and seals as of the day and
year indicated below their respective signatures, the last of which shall be inserted in the introductory
paragraph of this document as the date hereof.

PURCHASER: SELLER:
LANDMARK PROPERTIES, LC, CITY OF MOLINE, ILLINOIS

an Jowa limited liability company

—
By: ~Jew it D L_— By:
James K. Thomson, Manger

Title
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